Natural Resource Damage Assessment

NRDA is the process of collecting, compiling, and analyzing information, statistics, or data to determine the extent of injuries to natural resources from hazardous substance releases or oil discharges and to determine appropriate ways of restoring and compensating for those injuries

Natural resources are defined broadly to include land, fish, wildlife, biota, air, water, ground water, drinking water supplies, and other such resources
The natural resource must belong to, be managed by, held in trust by, appertain to, or otherwise be controlled by the United States, any State, an Indian Tribe, a local government, or a foreign government

Natural Resource Trustees conduct NRDAs to calculate the monetary cost of restoring injuries to natural resources that result from releases of hazardous substances or discharges of oil
CERCLA and OPA authorize the United States, States, and Indian Tribes to act on behalf of the public as Natural Resource Trustees for natural resources under their respective trusteeship.  OPA also authorizes foreign governments to act as Trustees
Federal Trustees

Department of Agriculture

· Federal rangeland 

· Federally-managed fisheries
· Federally-owned or managed farmland 

· Land enrolled in the Wetlands Reserve Program
· National forest land 

Department of Commerce

· Coastal environments, including salt marshes, tidal flats, estuaries, or other tidal wetlands 

· Designated Estuarine Research Reserves or Marine Sanctuaries 

· Endangered marine species 

· Marine mammals 

· Rivers or tributaries to rivers which historically support or presently support anadromous fish (fish that spend a portion of their lifetime in both fresh and salt water; e.g., salmon)
Department of Defense

· Military bases and training facilities, research and development facilities, and munitions plants 

Department of Energy

· DOE's land-holdings include national research and development laboratories, facilities, and offices

Department of the Interior

· Certain anadromous fish 

· Certain endangered species
· Certain marine mammals
· Federally-owned minerals
· Migratory birds
· National Wildlife Refuges and Fish Hatcheries
· National Parks and Monuments
· Tribal resources, in cases where the U.S. acts on behalf of the Indian Tribe
State Trustees act on behalf of the public for natural resources, including ground and surface water, and the resources' supporting ecosystems, that are: 

· Within the boundary of the State; or 

· Belonging to, managed by, controlled by, or appertaining to the State. 

Examples of resources under the trusteeship of individual State officials include:

· State forest lands; 

· State-owned minerals; 

· State parks and monuments; 

· State rare, threatened, and endangered species; and 

· State wildlife refuges and fish hatcheries. 

Indian Tribe Trustees act on behalf of the Indian Tribe for natural resources, including their supporting ecosystems that are: 

· Belong to, are managed by, controlled by, or appertaining to such Tribe; 

· Held in trust for the benefit of the Tribe; or 

· Belonging to a member of the Tribe, if such resources are subject to a trust restriction on alienation. 

Examples of resources under the trusteeship of Tribal groups include:

· Tribal-owned minerals; 

· Ground and surface water resources on Tribal lands; and 

· Any other natural resources found on Tribal land. 

Role of EPA in NRDA is to: 

· Notify Trustees of potential injuries to natural resources at sites where releases or threats of releases are under investigation

· Coordinate assessments, investigations, and planning with Trustees 

· Notify Federal Natural Resource Trustees of negotiations with potentially responsible parties (PRPs)

· Encourage their participation in the negotiations, if the release under investigation may potentially injure Trust Resources 

· Under OPA, EPA is the lead agency in responding to oil spills in inland waters.

Damages are defined as injury to, destruction of, or loss of natural resources 

The measure of damages under CERCLA and OPA is the cost of restoring injured natural resources to their baseline condition, compensation for the interim loss of injured resources pending recovery, and the reasonable costs of a damage assessment

Damages to natural resources are evaluated by 

1. Identifying the functions or 'services' provided by the resources

2. Determining the baseline level of the services provided by the injured resource(s)

3. Quantifying the reduction in service levels as a result of the contamination.

Regulations for assessing NRD have been promulgated under both CERCLA and OPA

NOAA regulations are applicable only in assessing damages which may result from discharges of oil or other substances into oceans or other water resources

Section 301(c) of CERCLA requires promulgation of regulations for the assessment of damages for injury to, destruction of, or loss of natural resources resulting from a discharge of oil or release of a hazardous substance

DOI's regulations provide a framework and standards for the NRDA process in coastal and marine environments (Type A) and other environments (Type B). 

· The Type A process involves the use of a computer model to assess damages, in a standard and simplified manner, that result from chemical or oil discharges in coastal and marine environments. 

· The Type B process is used in situations that require an individual approach. 
Both Type A and Type B regulations call for the following four sequential phases in the assessment of damages 

· Phase 1: Pre-assessment Screen - conducted to determine if additional action is warranted. Trustees must determine whether an injury has occurred and if a pathway of exposure exists. The pre-assessment screen is a prerequisite to conducting a formal NRDA. 

· Phase 2: Assessment Plan. Trustees must confirm the exposure of Trust Resources and develop an Assessment Plan to identify how the potential damages will be evaluated. Type A Assessment Plans document that the conditions for use of the Type A procedures are met, provide the site-specific data inputs the Trustee will use to run the computer model, and provide the results of a preliminary application of the model. Type B Assessment Plans identify the site-specific studies the Trustees will conduct and quality control/assurance procedures. Draft Assessment Plans under both Type A and Type B procedures must be available for public review and comment.. 

· Phase 3: Assessment Implementation. The purpose of the Assessment Implementation phase is to gather the data necessary to quantify the injuries and determine damages. The work consists of three steps:
· injury determination
· quantification
· damage determination. 
· Under Type A, these steps are performed through a computer model. Under Type B, the steps are performed through laboratory and field studies. Trustees quantify injuries by identifying the functions or "services" provided by the resource; determining the baseline level of such services; and quantifying the reduction in service levels that result from the impacts. 

· Phase 4: Post-Assessment. Trustees prepare a Report of Assessment detailing the results of the Assessment Implementation phase. When Trustees use a Type A procedure, the Report will include the printed output of the final model application. A reasonable number of restoration alternatives including natural attenuation are usually proposed. A preferred alternative is selected based on several factors, including technical feasibility, relationship of costs to benefits, and consistency with response actions.

Valuation methodologies are used to calculate "compensable values" for interim lost public uses. Valuation methodologies include several economic methods such as marketed methodologies (e.g., market price and/or appraisal) or non-marketed methodologies (e.g., factor income, travel cost, hedonic pricing, contingent valuation, or unit values)

The term "use value" seeks to capture values for the public's use of natural resources, many of which are not actually traded in the marketplace, but can be assigned a dollar value. For example, consumptive value attributes a value to lost resource uses of sportsmen and tourists who would have taken wildlife in hunting or fishing pursuits, while non-consumptive uses include the ecosystem’s value to photographers, bird watchers, and the like. 

Valuation of natural resources is not based solely on "use" of a particular resource or set of resources. People may derive value from simply knowing that the resource is there, even if they never actively use it. "Bequest" value, for example, is an element of non-use value and reflects the resource as a legacy passed by the present generation to its children. In the economics literature, natural resource values not related to present use of the resource have been termed "existence," "intrinsic," "passive," and "non-use" values

The Superfund may not be used for the payment of NRD claims

Under both CERCLA and OPA, damages for injury to, destruction of, or loss of natural resources including the reasonable costs of assessing damages are recoverable from responsible parties.  Sums recovered for NRD are available for use only to restore, replace, or acquire the equivalent of a natural resource and to reimburse the Trustees' cost of assessing damages

Both CERCLA and OPA prohibit Trustees from recovering the same damages twice, meaning that if a Trustee has received NRD for a particular natural resource loss or injury caused by a release or discharge, that Trustee cannot sue in the same or in a different court for additional NRD for the same loss or injury

